Ever since the adoption of the original New York Code of i848 it has been a fundamental requirement of code pleading that every action should be prosecuted in the name of the real party in interest, with an exception in favor of an executor or administrator, a trustee of an express trust or a person expressly authorized by statute., The framers of the Code, in explaining the occasion for the provision, referred to the common law prohibition against the assignment of a "thing in action" and stated this to be the condition of the parties: "If the assignee sues at law, he is turned out of court, and if the assignor sues in equity, he is turned out also." They added: "The true rule undoubtedly is that which prevails, in the courts of equity, that he who has the right, is the person to pursue the remedy. We have adopted that
Equity looked constantly at the substance rather than the form, and ordered that suits be brought by or in the name of "the real party in interest."", THE CODE THEORY AS TO PARTIES PLAINTIFF As we have seen, the framers of the first New York Code announced that they had adopted the equity rule. The express language of the Code was"" that "every action must be prosecuted in the name of the real party in interest, except that an executor or administrator or a trustee of an express trust, or a person expressly authorized by statute, may sue, without joining with him the person for whose benefit the action is prosecuted. A person with whom or in whose name a contract is made for the benefit of another is a trustee of an express trust within the meaning of this section." The clause as to third party contractors was added in i85i to remove "the practical inconvenience arising from making the beneficial interest the sole test of the right to sue, and which that section [as to express trusts] was intended to obviate."18 It would seem that the section as to express trusts was not altogether necessary to obviate that inconvenience. The real party in interest provision has been construed,19 and wisely, it is thought, as not requiring the plaintiff to have the beneficial interest. One having a naked legal title may be the real party in interest. In the light of this construction, the permission to the trustee of an express trust to sue alone seems to have been granted from a perhaps excessive desire to preserve the privilege of suit to that class of plaintiffs, and not because the real party in interest could be only the person with the beneficial interest20 The question remains: who is the real party in interest? The answer supported by the cases is, as the Code Commissioners themselves said, that the real party in interest is he who by substantive law has the right of action. The codes were not intended to change substan-Shipman, Equity Pleading (0897) sec. I1; Ru!es of Practice, no. 37, supra note 12; Field v. Maghee (1836. N. Y. Ch.) 5 Paige *539.
'BIiss' N. Y. C. C. P. I913, sec. 449. The original code had the real party in interest provision in sec. 9I and the exceptions in sec. 93, referring to them in sec. 9i. See First Report of the Commissioners, suPra note 2, pp. 123-r25; see Hinton, Cases on Code Pleading (2d ed. 1922) 122, note i; see also Clark, Tue Code Cause of Action (I924) 33 YA-LEr LAW JOURNAL, 817, esp. note 2. In i851 there was added "but this section shall not be deemed to authorize the assignment of a thing in action not arising out of contract." N. Y. Code, I85I, sec. III. This clause was omitted in later revisions. "Wright. J., in Considerast v. Brisbane (i86o) 22 N. Y. 389. ' See discussion as to assignees for collection, etc., infra, p. 268. '2 See discussion of the exception as to trustees, infra, p. 273.
The eagerness of the Commissioners to permit liberal joinder, as in equity, and to settle all phases of a controversy in one suit may be noted on p. I24 of their Report, supra note 2. tive law. Thus in this view whoever formerly had a legal or equitable right of action has such right still. If it be objected that the assignor of a chose in action has no longer any right of action, the reply is that this change is more apparent than real. As we have already observed,21 the assignor, almost from the first, was merely a nominal plaintiff; he had no right of action. His importance came only from the fact that the actual plaintiff, the assignee, had to use his name to enforce the assignee's right of action. The aim of the codifiers was a unified system of law and equity. If such a system were to be achieved, he who was the real party in interest at law or in equity before the codes must remain so under the combined procedure. Thus the change induced by this section is formal only: a plaintiff who had been able to sue at law in the name of another and in equity in his own name can now sue in his own name before a court administering both law and equity.22
In the case of contracts entered into for the benefit of third parties there is not even a formal change.
The third party beneficiary sues where he is permitted to do so not because he is the real party in interest, but because he has by the substantive law of the case a right of action. The question is, as it always was: do the relations between promisor and promisee create any right in the third party? Unless they do, he is not the real party in interest. If they do, he does not need this code provision to help him. It is substantially the same question which must be asked in every case under this section. Did the plaintiff formerly have a right of action at law or in equity? If so, he may enforce it to-day; if not, he is no better off by reason of the Code than he was before.
Even so, the interpretation of the section is not free from difficulty, as is indicated by the discordant views of courts and writers on certain points. Professor L. M. Simes has perhaps most clearly presented the proper approach to the subject,24 though it is believed that he is in error as to one feature of it. He emphasizes the old differences between law and equity which would seem no longer to exist, and this leads him to deprecate the fairly general rule that an insurer may sue in his own name after payment as the subrogee of the insured's rights against the tort feasor.25 The learned writer sees in such an action the enforcement of rights both legal and equitable. The existence of such rights he is unwilling to admit. Yet the blended system of law and equity-the fundamental feature of the codes-leads inevitably to that result. codes28 is that now one action may enforce a right which formerly would have required a suit at law and a bill in equity. This is exactly the insurance company's case. Here are involved the legal claim for damages and the equitable theory of subrogation. Before the codes two suits, one at law and one in equity, would have been necessary; but under the reformed procedure there is but one jural right to damages, and that right is in the insurer. Such a conclusion does not endanger the constitutional guarantee of jury trial. Though the necessity of jury trial in some cases may be admitted, it need not he regarded as settling all pleading questions. After the pleadings have been closed, the selection of the tribunal required should be made according to the issue found. If that issue is one which was formerly triable by jury, it should go to the jury; otherwise the court may try the case.27 Where an insurance company sues in its own name, the issue of negligence should go to the jury; the issue of subrogation, which was purely equitable, should go to the court, unless he sees fit to order a jury trial. It seems that generally in subrogation cases the jury is present, since there are two issues. There was the legal issue of the creditor against the debtor and the equitable issue of the subrogee against the creditor, a relation somewhat similar to a constructive trust,28 which the subrogee may enforce against the creditor.29 Though there is but one cause of action,80 there are two issues, and the jury may be present through the trial of both. There is no longer any occasion for the insured-who has no interest in the case-to be a party, real or formal.
THE ASSIGNEE OF A CHOSE IN ACTION AS PLAINTIFF
In discussing the application of the real party in interest clause we naturally begin with the point to which it was obviously directed: the assignment of choses in action.s' Modern statutes have practically done away with the common law prohibitions against such transfers. As Professor Throckmorton has put it: "Assignability of choses in action is now the rule and nonassignability the exception."32 A late North Carolina case states the prevailing view as to contract rights: "Unless expressly prohibited by statute or in contravention of some principle of public policy, all ordinary business contracts are assignable, and actions for the breach of the same can be maintained by the assignee in his own name."33 Except as to purely personal contracts, this is the usual rule.84 Claims arising from torts are generally transferable unless the tort was done to the person, feelings, or reputation of the assignor. The customary test is that of survival. If the right of action would, at the death of its original owner, pass to his personal representative, it is assignable.35 It should be noted, however, that the codes of procedure do not in any sense regulate the assignment of debts. They determine solely the procedural point: who shall sue when an assignment has been validly made? What constitutes a valid assignment remains a question of substantive law as much to-day as at common law.86 When such an assignment has been made of an entire debt,7 the assignee may sue in his own name as the real party in interest under the Code.38 This is so whether the assignment would formerly have been denominated legal or equitable.39 Thus an assignee who has a right of action which he formerly could have enforced in his own name in equity and in his assignor's at law, may under the combined procedure enforce that right in his own name.
So it would seem that an assignee who has no beneficial interest, like an assignee for collection only, may prosecute an action in his own name, and many, probably most, American jurisdictions have so held.40 It is thought that courts refusing to permit such an action41 ' High Point Casket Co. v. Wheeler (i92i) i82 N. C. 459, io9 S. E. 378. "The exceptions are collected in 4 Cyc. 9, note ii. The statement in the text follows the usual form of expression of the rule. A more exact analysis would indicate that a "contract" as a whole cannot be assigned; that contractual diuties cannot be thus escaped, while contractual rights may be transferred, though personal performance by the assignor of specified acts may be a condition precedent to the enforcement of such rights.
See 5 Mloses v. Ingramn (i893) 99 Ala. 483, 12 So. 374 (partial code state); Bostwick are attempting to decide a question of substantive law by means of a statute whose purpose was the reform of procedure. The only point at issue is whether at law or equity the assignee without beneficial interest acquired any right of action. If he did, he may enforce it under the codes as a real party in interest. Says one learned writer :42 "The camouflage of a simulated transfer cannot make the transferee the real party in interest-with all due respect to the decisions which under a forced construction hold otherwise." But, of course, if the camouflage of a simulated transfer did make the transferee the real party in interest before the codes, it has the same effect to-day. The codes intend to alter procedure, not substantive rights. So it would seem that one having a naked legal title, or an agent for collection only, may be a real party in interest.43
ASSIGNOR AS PLAINTIFF
Similarly, the assignor's position, while theoretically changed, is in effect the same as it was under the old practice. The only difference is that the real party in interest clause has eliminated his name-his person was already gone-from the proceedings." The assignor had no control over the action at common law;45 he has none under the codes.46 It is true that the same result is not reached in some states whose practice acts are not identical with the New York Code and in some of the "common law" jurisdictions. For example, the assignor after complete assignment may sue in Connecticut as retaining the legal title.47 In Delaware his name must be used at law when the debt is The real party in interest provision is, however, properly construed in most states as imperative; the assignee and he alone may sue.
PARTIAL ASSIGNMENTS
Applying the same principle, that the Code did not change substantive law, to partial assignments, we find the question of parties plaintiff to actions thereon much simplified. At common law only the assignor of part of a claim could sue for its recovery. The assignee apparently had no standing even if suing in the name of the assignor or if joined with him.50 Many cases support this view.51 The reason for the rule as stated by Story, J. in Mandeville v. Welch,52 is that a debtor should not be subjected to many actions on one obligation; "when he undertakes to pay an integral sum to his creditor, it is no part of his contract that he shall be obliged to pay in fractions to other persons."
In equity this reason failed. There the court could order all interested parties to be brought in as plaintiffs or defendants. Therefore the Chancellor generally allowed the transferee to recover what was due him by joining the transferor on one side or the other.58 As Mr. Justice Holmes remarked in Richardson v. White,"' "There is no longer any doubt that an assignment of part of a fund is good in equity." That the assignee may, in a code state, sue in his own name on a judgment Tecovered in his assignor's name in a common law jurisdiction, see Green v. Republic Fire Ins. Co. ( The few cases which have not followed this intelligent rule seem influenced by a narrow construction of equitable powers.55 The equity side of the Federal courts has taken the more liberal view.56 Most code states have properly noted that to preserve the substantive rights enjoyed by the partial assignee before the revision of procedure, the equitable rule and not the rigid regulation of the common law must be adopted. As pointed out by Andrews, J., in Risley v. Phenix Bank,57 the codes give the same facility for bringing in all those concerned that obtained in chancery; he said, "The objection that to allow an assignment of part of an entire claim might subject the debtor to several actions to enforce a single obligation has much less force under a system which requires all parties in interest to be joined as parties to the action." The same court speaking through Parker, C.J. in Chambers v. Lancaster"8 smid, "It has long been settled in this state that a valid assignment of a part of an entire debt can be made, and the right of an assignee to bring suit on the equity side of the court, making the assignor, as well as the debtor, a party has frequently been resorted to."58 This would seem a sensible rule. the partial assignee should sue, because he could sue before the codes, but for the protection of the debtor, the assignor should be made a party plaintiff or defendant at the instance of the defendant. Most states reach this result.60 In order to simplify the proceedings, however, defendant should be required to raise the point by demurrer or answer that the assignor be made a party; otherwise the objection should be held waived.6' This rule as to waiver has been thought to be the New York view, on the authority of Dickinson v. Tyson;62 but the affirm- In that case the partial assignee sued in the municipal court, where the pleadings are oral, and which, say the Appellate Division, has no "equitable jurisdiction." The defendant did not, until it was put in evidence at the trial, know there had been an assignment. It was held that under these circumstances defendant had not waived his objection that the assignor should be a party, because he had had no opportunity to register his objection. It is not easy to see why a motion to dismiss when the transfer was put in evidence would not properly have put forward defendant's objection and why, failing to make such motion, he has not waived it. The dissenting opinion of Smith, J., and the prevailing opinion of Bijur, J. in the court below65 appear to state the decidedly better view. Yet since the case under discussion recognizes that wa.ver may take place by failure to make objection when there is opportunity, it is at most a modification of the general principle. These suggestions dispose also of the partial assignor. He is a real party in interest and may prosecute an action as such. In order to prevent splitting, and to settle the whole matter in one suit, the assignee should be made a party on the timely objection of the debtors, this objection to be waived unless seasonably made.
ASSIGNMENTS FOR COLLATERAL SECURITY
Professor Hepburn has expressed the opinion that assignments for collateral security should rest on the same footing as partial assignments.67 This reasoning would permit the assignee to sue only by joining the assignor, assuming the defendant did not waive that objection, and would allow the assignor to sue if he made the assignee a party. A recent Oklahoma case6 suggests a more satisfactory analogy. There in holding the assignor for security not a necessary party to a suit by the assignee, the court rest their decision on the similarity between the transfer in suit and one under which, though absolute in form, the transferee must account for the proceeds. This places the assignee for security in the same class as the assignee for collection, which is, it is submitted, the common conception of business men. Such assignments are thought to be absolute,69 transferring the power to prosecute an action thereupon in the assignee's own name. This view makes for convenience and simplicity in business transactions. In conformity with it, many code states refuse to allow the assignor to appear as plaintiff; the assignee sues in his own name.70 In cases stating the contrary, a decision on the point was usually unnecessary."' ASSIGNMENTS PENDENTE LITE When a chose in action is assigned pendente lite, the codes usually authorize the substitution of the assignee, but the action may be continued in the name of the original plaintiff, or sometimes of the assignee, in the discretion of the court.2 A recent New York case before the passage of the present practice act expressed the general view that a motion to substitute the assignee is one of favor and not of right.7 Defendant cannot urge-as a bar to the action that it has been assigned since commencement.74 The transferee acquires complete control over the suit; the assignor may not dismiss it against his objection, nor even obtain a substitution of attorneys.75 (1905) A question as to who shall be nominal plaintiff arises when the assignor pendente lite dies. The personal representative of the deceased will not serve. The assignor had no interest; the estate can have none. 78 The action may continue in the name of the assignee if that is desired, but there is no reason why it may not continue in the name of the deceased assignor. As the California court has put it, "It would seem to be immaterial whether the original party to the action lives or dies."77 The assignee should be substituted if he or the court so desires. If no motion is made, the suit may proceed as though nothing has happened. When a statute, however, specifically provides for abatement of the action upon the death of a party unless the substitution is made, it is at least safer to make the substitution.
SUBROGATION
When an insurance company pays a loss in whole or in part, or where, as is provided by some workmen's compensation statutes,78 the legal title to the employee's claim is transferred to the insurer on payment by him, a situation is presented analogous to the assignment of a chose in action."" Consequently many courts have held that substantially the same rules as those governing the assignment of debts should be applied to these facts. They regard the subrogee as the real party in interest, requiring him to sue alone when he has paid the entire loss, and to make the insured a party when he has paid but a portion of it. This is the general code rule when the insurer has paid the loss or more. Judge Pound in a late New York case80 stated the prevailing doctrine: "The action should have been brought in the name of the insurance company alone. No other party has any interest in the claim. The practice of joining the assured as plaintiff when it retains no interest in the subject matter of the action is not to be commended."8' Formerly a subrogee had no standing in a court of law; his rights were solely equitable.82 He could sue at law only in the name of the sub- does not cover the loss, and to determine the real parties in interest as with partial assignments. This theory would make both insurer and insured necessary parties, permitting each to sue on joining the other as plaintiff or defendant. This is the viewpoint of many courts.89
The code states generally, however, do not share the conception here contended for. An expression of Judge Dillon in an early case under the Missouri Code9 has been largely responsible. The learned judge there said, "The suit, though for the use of the insurer, must be in the name of the person whose property is destroyed. The wrongful act was single and individual, and gives rise to but one liability. If one insurer may sue, then, if there are a dozen, each may sue, and if the aggregate amount of all the policies falls short of the actual loss, the owner could sue for the balance. This is not permitted, and so it was held nearly a hundred years ago, in a case whose authority has been recognized ever since, both in Great Britain and in this country. London Assur. Co. v. Sainsbury, 3 Doug. 245, I783." The case referred to by the learned judge is scarcely authority for the proposition for which he cites it. There an evenly divided court held with reluctance,9' it is true, that a partial insurer could not sue in his own name. But the decision rests squarely on the ground that a subrogee even after payment of the entire loss, or indeed the assignee of a complete assignment, could not sue in his own name at law.92 We have seen that this reason failed when the real party in interest clause became operative. Now rights of action are constantly transferred, and the transferee sues upon them in his own name.93 Insurers now sue without objection in their "Lord Mansfield: "I take it to be a maxim that as against the person sued the action cannot be transferred. As between the parties themselves the law has long supported it for the benefit of commerce, but the assignee must sue in the name of the assignor....
There is no instance of an action in the name of the insurer, while numberless actions have been brought by owners of ships for damage done by other ships, where many of them must have been insured. . . . It is better that the general rule of law should prevail, that as against the person sued the right of action cannot be transferred." " See supra, p. 263. own names when they have paid the whole loss.9' There can be little doubt from Lord Mansfield's remarks as to what his decision would have been had he been able to avail himself of the provisions of modern codes. Judge Dillon's objection to splitting is readily answered, and in the same fashion as that objection was met in discussing partial assignments.95 Splitting was never an objection in equity, since the additional parties might be cited in, and with the freedom as to parties in equity incorporated in the codes, it cannot be an objection under present practice. The insured may be made plaintiff or defendant; all interests may be determined in one action. Nevertheless, Judge Dillon's opinion has taken root in our law and is the view of most code states.98
THE EXCEPTION AS TO TRUSTEES
The fact that the codifiers felt it necessary to add to the real party in interest clause the exception that "an executor or administrator, a trustee of an express trust, or a person expressly authorized by statute, may sue without joining with him the persons for whose benefit the suit is prosecuted,"97 has added greatly to the confusion of the subject. Possibly it is the largest single cause of such confusion. Why did they add this exception if the one with the legal right might sue anyway as a real party in interest? Did they not mean the beneficial and substantial owner as distinguished from the mere holder of the legal right? But as we have seen, after perhaps a little hesitation the courts came to the broader conception of the real party in interest, refusing to limit its meaning to the equitable and beneficial owner merely.98 They were practically compelled so to do, or else a provision designed to aid in the liberalization of pleading swould have turned out vastly to restrict it. Their view was, it seems clear, the only sound one to take. Was it, however, different from the plan of the original codifiers? It is not thought that it was. The codifiers state as their purpose to adopt the equity view that he who had the right, should be the one to sue. Furtl-r they desired to adopt a more liberal rule as to parties than prevailed at law.99 Both of these purposes are inconsistent with a restricted definition of the real party in interest. Again the form of the original provision is slightly different from that which appeared in the later codes. Instead of the executor, trustee and person authorized by statute appearing as exceptions in the same section with the real party in interest provision, an entirely separate section declares that such person may sue without joining with him the persons for whose benefit the suit is prosecuted.100 This idea that the fiduciary may sue alone, is at least as prominent as that the fiduciary may sue. It seems reasonable to suppose that this provision does not indicate a restricted view of the real party in interest, but was put in out of excess of caution to make it clear(a) that the adoption of the equity rule was not intended to prevent any legal title holder from suing and (b) also that it was not intended to compel a joinder in such case. In general, it would seem that a person in the excepted class is also a real party in interest, but it is conceivable that cases may be~ found where this is not so.10: The presence of the exception has had not only the effect noted of tending to restrict the meaning of the real party in interest provision, but has had the opposite tendency of leading some courts to allow persons to sue who formerly had no right of action either at law or in equity. Of course the technical trustee could sue in his own name before the reform of procedure and he still may do So.V12 But an express trust, technically speaking, had to be created by the direct and positive act of the parties, by some writing, deed, or will.103 Some statutes using the term were construed to apply only to trusts in land. For example, in New York it was at first supposed that the phrase 1" See supra, note I7. In the later code, Bliss' N. Y. Civ. Proc. I913, sec. 449, N. Y. C. P. A. 1920, sec. 210, the excepting clause is made a part of the same sentence containing the real party in interest provision. 1o1 Such a case might be where a trust which -has become dry is not yet formally terminated. At common law the trustee would still be the one to sue. Under code pleading it seems that the beneficiary should sue instead, as the real party in interest even without a formal transfer of the trust property to him. Cf. McConrms v. Covenant Mut. L. Ins. Co. (1874) 56 Mo. 573. Yet the formal trustee could still sue under the provision. The assignor of a chose in action might perhaps have been treated in the same way, but since he has transferred away his interest, it is proper to hold that he is not even a formal trustee. In Considerant v. Brisbane, supra note i8, it is said that there had been some doubt until the amendment adding the provision as to the agent was passed whether a factor or similar agent who could have sued at common law was permitted to sue under the codes. In People's 0. & F. Co. v. C. & W. C. Ry. (1909) 83 S. C. 530, 65 S. E. 733, it was held that one who had assigned his claim to three different assignees might sue as trustee of an express trust. referred to trusts of realty authorized by the Revised Statutes, and there called express trusts.'04 Shortly, however, the New York courts decided to include in the term all contracts where one person acts for or on behalf of another.105 In 185I this definition was added to the statute so as to provide that a trustee of an express trust, within the meaning of the section, shall be construed to include "a person with whom, or in whose name, a contract is made for the benefit of another."'06 This gloss was carried over into the codes of practically all the code states. In many, including the New York Civil Practice Act of i920, it appears as a separate exception rather than as a definition of trustee of an express trust.'07 In general the codes have construed the words "express trust" with great liberality.'08 Thus we find it said that the trust need not be formal or even in writing.'09 On special demurrer a mere statement that plaintiff is trustee is good; naming the beneficiary, or showing an express trust is not required.110 A foreign executor, or a trustee under foreign law, has been allowed to sue alone under the code provision.-" Agents for disclosed or undisclosed principals have made great use of the theory that they are trustees of express trusts, so that the fact that an agent for a disclosed principal is not generally considered the real party in interest does not debar him from suing if the contract is considered to be made in his name."12 An assignee for collection or suit is sometimes
